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INTERESTS OF AMICI CURIAE1 

The Domestic Violence Legal Empowerment and Appeals Project (“DV LEAP”), 

founded in 2003, is a non-profit organization committed to combating domestic violence through 

litigation, legislation, and policy initiatives.  DV LEAP has extensive experience working with 

survivors of domestic violence, pursuing civil and criminal legal and policy reform efforts on their 

behalf, and filing amicus curiae and party briefs in state and federal appellate courts throughout 

the country.  DV LEAP previously submitted an amicus curiae brief in the United States Supreme 

Court in the case Voisine v. United States, 579 U.S. __, 136 S.Ct. 2272, 195 L.Ed.2d 736 (2016), 

in support of preserving the federal Gun Control Act’s protections for survivors of domestic 

violence against convicted abusers possessing firearms.  As allowing state trial court judges to 

waive federal firearm prohibitions would undermine those important protections for domestic 

violence survivors, DV LEAP files this amici curiae brief for this court’s consideration.  

AEquitas is a national organization that provides training, research assistance, and 

resources to prosecutors, law enforcement, advocates, and allied professionals who are called upon 

to respond to gender-based crimes of violence, including domestic violence, sexual violence, 

stalking, human trafficking, and related offenses.  AEquitas is funded by the United States 

Department of Justice Office on Violence Against Women.  The organization closely follows 

developments in the law concerning possession of firearms, particularly the federal firearms 

prohibitions for offenders convicted of misdemeanor crimes of domestic violence and individuals 

subject to domestic violence protective orders.  AEquitas incorporates into its trainings and 

                                                 
1 No counsel for a party authored this brief in whole or in part, and no such counsel or party made 
a monetary contribution intended to fund the preparation or submission of this brief.  No person 
other than amici curiae or their counsel made a monetary contribution to its preparation or 
submission. 
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resources for prosecutors and allied professionals the significant body of research indicating that 

a batterer’s access to a firearm increases the risk of lethal violence against an intimate partner and 

the likelihood that the weapon will at some point be used to kill, injure, or threaten the victim. 

The Legal Aid Society of Cleveland has the goal of securing justice and resolving 

fundamental problems for those who are low income and vulnerable.  The Legal Aid Society of 

Cleveland assists clients in addressing important legal issues, including the right of its clients to 

be free from violence in their homes.  Relating to its mission, the organization regularly files civil 

protection orders for its clients.  Additionally, the organization files amicus curiae briefs in cases, 

such as this appeal, where outcomes may affect important rights or obligations of Ohioans, 

providing input to jurists and government officials who are addressing decisions of great public 

interest that affect the safety and security of victims of domestic violence, stalking, and dating 

violence.  Accordingly, the Legal Aid Society of Cleveland joins this amici curiae brief to support 

the fundamental right of Ohio’s citizens to be free from violence in their homes and in support of 

preserving the federal Gun Control Act’s protections for survivors of domestic violence against 

convicted abusers.   

Advocates for Basic Legal Equality, Inc. (“ABLE”) and Legal Aid of Western Ohio, 

Inc. (“LAWO”) are non-profit law firms in Ohio whose mission is to provide high-quality legal 

assistance in civil matters to help eligible low-income individuals and groups achieve self-reliance, 

equal justice and economic opportunity.  ABLE and LAWO represent survivors of domestic 

violence, sexual assault, human trafficking, and stalking in 32 counties in northwest and west-

central Ohio to obtain family safety and stability; safe, suitable, stable housing; and educational 

and employment opportunities, all of which are critical to achieving independence and self-

reliance.  LAWO and ABLE promote independence and stability for survivors of violence by 
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advocating for enforcement of laws intended to protect survivors, and for improved protections in 

law and policy aimed at ending violence and abuse of survivors with particular focus on race equity 

and gender equity. 
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SUMMARY OF ARGUMENT 

Amici—two nationally recognized organizations providing advocacy and training and 

promoting reform of the criminal and civil law pertaining to domestic violence (DV LEAP and 

AEquitas) and three Ohio-based legal aid organizations—are gravely concerned about the 

devastating impact accepting the arguments of Intervenor-Appellant Roy Ewing would have on 

the safety of victims of domestic abuse.  The result Ewing seeks would deeply erode the protections 

in 18 U.S.C. 922(g)(9) of the federal Gun Control Act, by opening a loophole that could permit 

many convicted batterers to possess firearms—even whole arsenals such as Ewing seeks here.  

Contrary to Ewing’s argument that there is a “debatable basis to conclude R.C. 2923.14 reaches a 

[domestic violence] offender,” Ewing Merit Br. at 11, Amici seek to make clear that: 

1. No statute confers authority on a state Court of Common Pleas to relieve an 

individual of a federal firearms disability imposed under 18 U.S.C. 922(g)(9). 

2. Federal law preempts a state court order that conflicts with the federal 

firearms disability imposed under that provision.   

3. Judge Peeler’s order purporting to relieve Ewing of his federal firearms 

disability relied on dangerous, unsupported and unsupportable misconceptions about 

the risk of harm from abusers who possess firearms.  In contrast to Judge Peeler’s 

assumptions, a court making a determination of the dangers of re-offense should 

consider research on domestic violence patterns.  That research demonstrates that 

firearm possession increases the severity and potential lethality of domestic abuse, and 

neither the lack of a second offense during the period of probation or Ewing’s status as 

an ex-police officer suggest otherwise. 

For all these reasons, the court should affirm the decision of the Court of Appeals. 
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STATEMENT OF THE CASE AND STATEMENT OF FACTS 

In January 2017, Intervenor-Appellant Roy Ewing (“Ewing”) violently attacked his then-

wife, Appellee Jamie Suwalski (“Suwalski”).  He grabbed her by the throat, strangled her, and 

pulled out chunks of her hair.  The attack was so severe that she was required to seek medical 

treatment.  See Appellee’s Merit Brief at 1.  As a result of this attack, on January 15, 2017, Ewing 

was charged with a violation of Ohio Revised Code Section 2919.25(A), domestic violence, a 

misdemeanor of the first degree.  Stipulated Statement of Facts, ¶ 1.  On the same date, Suwalski 

was also granted a Temporary Protection Order in case number 2017CRB000035 in the Warren 

County Municipal Court.  See Amici’s Appx. (hereinafter, “Appx.”) A-1–A-8.2 

On January 17, 2017, Suwalski was issued a Domestic Violence Civil Protection Order in 

the Warren County Court of Common Pleas in case number 17DV7660. Appx. A-9–A-18.  In her 

petition for a civil protection order attached to the Domestic Violence Civil Protection Order, 

Suwalski, after describing what Ewing had done to her, specifically expressed her fear about 

Ewing’s firearms:  “He also failed to disclose to the police that he was in possesion [sic] of 14 

                                                 
2  S.Ct.Prac.R. 16.05(B)(5)(c) provides that an appendix may include “all judgments, orders, and 
opinions rendered by any court or agency in the case, if relevant to the issues on appeal.”  
Because the case involves a series of related domestic, criminal, and special statutory proceedings, 
as well as an extraordinary writ action—from which this appeal lies—Amici’s Appendix is 
composed of orders and exhibits from earlier proceedings that are relevant to the issues on appeal.  
All of these orders and exhibits are public records, of which the Court may take judicial notice.  
See State ex rel. Everhart v. McIntosh, 115 Ohio St. 3d 195, 2007-Ohio-4798, 874 N.E.2d 516, ¶¶ 
8, 10 (court can take judicial notice of judicial opinions and public records accessible from the 
internet); Johnson v. Levy, 10th Dist. Franklin No. 18AP-775, 2019-Ohio-3492, ¶ 5, fn. 1 
(an appellate court may take judicial notice of municipal court proceedings). 
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guns.  I am in fear of my safety.”  Appx. A-16.  She also specifically asked that Ewing be ordered 

to “turn over all weapons.”  Appx. A-17.  

Both protection orders prohibited Ewing from possessing firearms and required that 

Ewing’s weapons be turned over to law enforcement.  Appx. A-2, A-4, A-7, A-12.  

Accordingly, the Clearcreek Township Division of Police seized an arsenal of 13 firearms from 

Ewing, including several rifles and shotguns, five revolvers (some semi-automatic) and an AR-15 

assault rifle.  Appx. A-18, Police Gun Property Listing.  Although not reflected in the police 

inventory, later court documents (described below) confirm that Ewing also possessed other 

firearms-related gear, such as high-capacity magazines for a number of the semi-automatic pistols, 

and ammunition reloading supplies and equipment.  Appx. A-25–A-26. 

On January 18, 2017, Ewing was separately charged with a violation of R.C. 2919.27, 

violation of a protection order, also a misdemeanor of the first degree, after he violated the 

Temporary Protection Order Suwalski had obtained.  Stipulated Statement of Facts ¶ 2. 

On April 7, 2017, Ewing was convicted of these crimes by a jury in case numbers 

2017CRB000035 and 2017CRB000039 in the Warren County Municipal Court.  Id. ¶ 3.  He was 

sentenced to 20 days in jail, with 10 days suspended, one year of non-reporting probation, and a 

fine.  Id. ¶ 4.  Ewing appealed these convictions; the Court of Appeals affirmed the convictions.  

12th Dist. Warren Nos. CA2017-05-062, CA2017-05-063, 2018-Ohio-451. 

Eight days after Ewing’s arrest, Suwalski (at that time known by the same surname as her 

husband) filed for divorce.  Ewing v. Ewing, Warren C.P. No. 17DR39349 (Jan. 23, 2017).  On May 

3, 2017, Ewing filed a Motion to Release Firearms in the divorce proceeding, seeking to have his 

arsenal of firearms returned to him.  Appx. A-19–A-23, Final Judgment and Decree of Divorce, and 

Joint Exhibit A thereto, describing guns and ammunition, A-25–A-26.  On January 10, 2018, Ewing 
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and Suwalski were granted a final divorce.  The divorce decree specified that Ewing’s “guns, 

magazines, holster and any other accessories (including ammo, gun parts, tools, etc.) being held by 

the Clearcreek Township Police Department shall be turned over” to Carol Ewing “forthwith.”  

Appx. A-21.  Carol Ewing is Ewing’s former wife from an earlier marriage (he married Suwalski 

in December 2015).  Appx. A-20.   

On February 5, 2019, Ewing filed Applicant’s Request for Relief from Firearms Disability 

in the Warren Court of Common Pleas.  Stipulated Statement of Facts ¶ 9.  At the hearing in the 

matter, counsel for Ewing and counsel for the State of Ohio stipulated as to the applicability of 

R.C. 2923.14 to Ewing.  Id. ¶ 10.  Suwalski attended the hearing to advocate for her position that 

Ewing’s disability should not be removed; she did not stipulate that R.C. 2923.14 be applied to 

Ewing.  Id. ¶ 11.  On April 29, 2019, Respondent Judge Peeler granted Ewing’s motion in a written 

decision.  See In re Ewing, Warren C.P. 19 MS000287 (Apr. 19, 2019), Decision and Entry 

Granting Applicant’s Request for Relief from Firearms Disability (hereinafter, “April 19, 2019 

Order”).  See also Stipulated Statement of Facts ¶ 13.   

In May 2019, Suwalski filed her petition for a writ of prohibition in the Court of Appeals, 

Twelfth Appellate District, Case No. CA2019-05-053.  The Court of Appeals, in a unanimous 

opinion, granted the writ, ruling that Judge Peeler lacked authority to lift Ewing’s federal firearms 

disability.  State ex rel. Suwalski v. Peeler, 12th Dist. Warren No. CA2019-05-053, 2020-Ohio-

3233.  Ewing then appealed to this Court. 

ARGUMENT 

I. PROPOSITION OF LAW I: NO STATUTE CONFERS AUTHORITY ON A STATE 
COURT OF COMMON PLEAS TO RELIEVE AN INDIVIDUAL OF A FEDERAL 
FIREARMS DISABILITY IMPOSED UNDER 18 U.S.C. 922(G)(9). 

The Court of Appeals correctly held that Ewing is prohibited by federal law from acquiring, 

having, or using firearms. Suwalski at ¶ 20.  “Ewing was convicted of domestic violence in 
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violation of R.C. 2919.25(a).  There is no dispute that Ewing's misdemeanor domestic violence 

conviction qualifies as a ‘misdemeanor crime of domestic violence’ subject to a federal firearms 

disability imposed under 18 U.S.C. 922(g)(9).”  Id. ¶ 3, fn. 1.  Ewing cannot and does not dispute 

this holding in his Merit Brief.  Ewing Merit Br. at 9-11.  Nor does Ewing contest that he was 

convicted of a misdemeanor crime of domestic violence, the predicate for his federal firearms 

disability.  See id. at 1. 

A. Ewing Does Not Qualify for Any of the Statutory Exemptions to the Federal 
Firearms Ban  

There are four ways under the federal Gun Control Act (“Gun Control Act”), in which 

Ewing’s domestic violence conviction would not qualify as a misdemeanor crime of domestic 

violence.  None applies here.  The statute reads:   

A person shall not be considered to have been convicted of such an offense for 
purposes of this chapter if the conviction has been [1] expunged or [2] set aside, or 
is an offense for which the person [3] has been pardoned or [4] has had civil rights 
restored (if the law of the applicable jurisdiction provides for the loss of civil rights 
under such an offense) unless the pardon, expungement, or restoration of civil rights 
expressly provides that the person may not ship, transport, possess, or receive 
firearms.  

18 U.S.C. 921(a)(33)(B)(ii) (numbers in brackets added for clarity).  Ewing’s conviction has not 

been [1] expunged or [2] set aside, and he has not been [3] pardoned; none of those exemptions 

apply.  See Suwalski, 2020-Ohio-3233, ¶ 19 (“According to the parties’ joint stipulation of facts, 

Ewing’s misdemeanor domestic violence conviction has not been expunged or set aside, nor has 

Ewing sought a pardon from the Governor.”). 

The remaining exemption under the Gun Control Act, exemption [4], also does not apply 

to Ewing.  That exemption applies to a person who “has had civil rights restored (if the law of the 

applicable jurisdiction provides for loss of civil rights under such an offense).”  18 U.S.C. 

921(a)(33)(B)(ii).  As the Court of Appeals explained, the words “civil rights restored” in that 
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exemption “do not cover a person whose civil rights were never taken away.”  Suwalski, 2020-

Ohio-3233, ¶ 20 (quoting United States v. Bridges, 696 F.3d 474, 475 (6th Cir.2012)).  

Indeed, Judge Peeler agreed—noting in his appellate brief that Ewing “was never deprived on [sic] 

his civil rights.”  Peeler Brief at 4.  

Ewing does not claim that his conviction for domestic violence under Ohio state law 

resulted in any revocation of civil rights under Ohio state law.  Because the State of Ohio took no 

action pursuant to Ohio law to limit Ewing’s ability to acquire, possess, or use firearms, there is 

nothing for the State to restore.  See Logan v. United States, 552 U.S. 23, 36, 128 S.Ct. 475, 169 

L.Ed.2d 432 (2007) (“Section 921(a)(33)(B)(ii) tracks 921(a)(20) in specifying expungement, set-

aside, pardon, or restoration of rights as dispensations that can cancel lingering effects of a 

conviction.  But the emphasized parenthetical qualification shows that the words ‘civil rights 

restored’ do not cover a person whose civil rights were never taken away.”).  As such, the 

exemption does not apply to Ewing because he did not lose any civil rights under Ohio law.  See id. 

at 37 (“[W]e hold that the words ‘civil rights restored’ do not cover the case of an offender who 

lost no civil rights.”). 

As noted by the U.S. Supreme Court, “the words ‘civil rights restored’ appear in the 

company of the words ‘expunged,’ ‘set aside,’ and ‘pardoned.’”  Logan at 31–32.  Each of those 

terms “describes a measure by which the government relieves an offender of some or all of the 

consequences of his conviction.”  Id. at 32.  Ohio law did not impose any firearms restrictions on 

Ewing.  Instead, Ewing is “a defendant who” retained his rights and was “simply left alone.”  Id.  

He did not receive any “status-altering dispensation, no token of forgiveness from the government.”  

Id.  And without such action, the exemption for “civil rights restored” cannot apply because there 

was no loss of civil rights under “the law of the applicable jurisdiction,” 18 U.S.C. 
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921(a)(33)(B)(ii)—in this case, Ohio.  “Under the reasoning of Logan,” Ewing “does not qualify 

for an exception to the firearm restriction in 922(g)(9).”  See United States v. Bridges, 696 F.3d 

474, 475 (6th Cir.2012).   

B. Ewing Is Not Entitled to Relief Under Ohio State Law 

Just as the federal statute here does not relieve Ewing of his firearms disability, neither 

does the state statute at issue.  Rather, the plain language of the Ohio statute, R.C. 2923.14(D)(3), 

says that an applicant in Ewing’s position cannot be granted relief under R.C. 2923.14 unless and 

until the applicant “is not otherwise prohibited by law from acquiring, having, or using firearms.”  

Suwalski, 2020-Ohio-3233, ¶ 21.  Here, the Court of Appeals correctly ruled that Ewing could not 

be granted relief because he was and remains prohibited by federal law from acquiring, having, or 

using firearms under 18 U.S.C. 922(g)(9).  By its very terms, a federal firearms disability under 

18 U.S.C. 922(g)(9) constitutes a “prohibition of law.”  R.C. 2923.14(D) permits relief from a 

weapons disability only “if all of the following apply: 

(D) Upon hearing, the court may grant the applicant relief pursuant to this section, 
if all of the following apply: 

(i) One of the following applies:  

(a) If the disability is based upon an indictment, a conviction, or an 
adjudication, the applicant has been fully discharged from imprisonment, 
community control, post-release control, and parole, or, if the applicant is 
under indictment, has been released on bail or recognizance.  

(b) If the disability is based upon a factor other than an indictment, a 
conviction, or an adjudication, that factor no longer is applicable to the 
applicant. 

(ii) The applicant has led a law-abiding life since discharge or release and appears 
likely to continue to do so. 

(iii) The applicant is not otherwise prohibited by law from acquiring, having, or 
using firearms. 
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As the Court of Appeals explained, the sole statement of the Ohio General Assembly’s 

intent indicated that R.C. 2923.14 only applies to a federal firearms disability under 18 U.S.C. 

922(g)(1) — as opposed to 18 U.S.C. 922(g)(9), which is the source of Ewing’s federal firearms 

disability.  Suwalski, 2020-Ohio-3233, ¶ 23.  The uncodified language found in 2011 H.B. No. 54, 

Section 3 expressly states that the “relief from a weapons disability granted under section 2923.14 

of the Revised Code” refers only to a federal firearms disability imposed under 18 U.S.C. 

922(g)(1), “in correlation with the U.S. Supreme Court’s interpretation of 18 U.S.C. 921(a)(20) in 

Caron v. U.S. (1998), 524 U.S. 308.”  See Suwalski, 2020-Ohio-3233, ¶ 22 (citing 2011 Am.Sub. 

H.B. No. 54, Section 3). 

Caron never mentioned or addressed 18 U.S.C. 922(g)(9)’s prohibition on firearms 

possession by individuals convicted of crimes of domestic violence.  See Caron v. U.S.,  524 U.S. 

308, 118 S.Ct. 2007, 141 L.Ed.2d 303 (1998).  Caron was not a domestic violence case.  It does 

not address any aspect of 18 U.S.C. 922(g)(9)—a separate and more restrictive provision added to 

the Gun Control Act by Congress precisely because of the unique dangers of gun possession by 

those who commit domestic abuse.  See, infra, Section III. 

Rather, Caron focused entirely on whether the federal prohibition under 18 U.S.C. 

922(g)(1) was applicable when a defendant’s right to own guns was partially but not totally 

restored under state law (there, Massachusetts law).  Caron held that because the defendant was 

still prohibited from owning some guns, the possession of any guns still triggered the prohibition 

under 18 U.S.C. 922(g)(1).  Caron at 316 (“As to the possession of weapons, however, the Federal 

Government has an interest in a single, national, protective policy, broader than required by state 

law.”).  And so, while the Ohio General Assembly did express its intent that R.C. 2923.14 should 

apply to the federal firearms disability discussed in Caron, there is nothing in the General 
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Assembly’s statement to suggest that R.C. 2923.14 applies to 18 U.S.C. 922(g)(9)—the provision 

at issue here.  If the Ohio General Assembly had intended the relief procedures under R.C. 2923.14 

to cover the provision at issue in this case, 18 U.S.C. 922(g)(9), it could have done so.  It did not.   

Thus, there is no basis in any statute—federal or state—to support Judge Peeler’s order 

exempting Ewing from his federal firearms disability under 18 U.S.C. 922(g)(9). 

II. PROPOSITION OF LAW II: FEDERAL LAW PREEMPTS A STATE COURT 
ORDER THAT CONFLICTS WITH THE FEDERAL FIREARMS DISABILITY 
IMPOSED UNDER 18 U.S.C. 922(G)(9). 

The Court of Appeals correctly ruled Ewing could not be granted relief under the Ohio 

statute Judge Peeler relied on, R.C. 2923.14.  Therefore, under the principle of constitutional 

avoidance, it properly did not address whether Judge Peeler’s order is preempted by federal law 

pursuant to the Supremacy Clause of the U.S. Constitution.  See Torres v. Precision Indus., 938 

F.3d 752, 756 (6th Cir.2019) (holding that it was error to decide case on constitutional ground 

when it could have been resolved on non-constitutional grounds because “courts should not decide 

a question of preemption if they can resolve the case on non-constitutional grounds.”).  Since the 

Court of Appeals correctly decided this case on non-constitutional grounds, the Court should 

affirm that decision without deciding the Constitutional preemption question. 

Although this Court need and should not address the constitutional issue, Judge Peeler’s 

order was clearly preempted by federal law.  The Supremacy Clause of the U.S. Constitution 

provides that “the Laws of the United States * * * shall be the supreme Law of the Land; and the 

Judges in every State shall be bound thereby, any Thing in the Constitution of any State to the 

Contrary notwithstanding.” U.S. Constitution, Article VI, cl. 2.  As the U.S. Supreme Court has 

held, under the Supremacy Clause, a federal law preempts state law if the federal law either 

(i) contains express preemptive language (“express preemption”), or (ii) the structure and purpose 

of the law reflect preemptive intent (“implied preemption”)).  Gade v. Nat’l Solid Wastes Mgmt. 
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Assn., 505 U.S. 88, 98, 112 S.Ct. 2374, 120 L.Ed.2d 73 (1992).  Supremacy Clause preemption 

applies regardless of whether the conflicting state law is found in a state Constitution, arises from 

a state statute, or, as here, is a judicially created conflict.  See Riegel v. Medtronic, Inc., 552 U.S. 

312, 323–24, 128 S.Ct. 999, 169 L.Ed.2d 892 (2008).  Express preemption applies in this case:  

the Gun Control Act expressly states that the Act’s provisions operate to the exclusion of state law 

on the same subject if “there is a direct and positive conflict between such provision and the law 

of the State so that the two cannot be reconciled or consistently stand together.”  18 U.S.C. 927.   

There is a direct conflict between Judge Peeler’s order and Section 922(g)(9) of the Gun 

Control Act.  The two cannot be reconciled or consistently stand together.  As discussed above, 

Section 922(g)(9) imposes a federal firearms disability upon a person who has been convicted of 

a misdemeanor crime of domestic violence, subject to four exemptions, none of which apply to 

Ewing.  Nonetheless, Judge Peeler’s order purports to override Section 922(g)(9), ordering that 

Ewing “be restored to all civil firearm rights to the extent enjoyed by any citizen.”  See April 29, 

2019 Order at 3.  It is not within a state judge’s power to create a new exemption Congress did not 

choose to create.   

There is no way to reconcile Judge Peeler’s order purporting to nullify Ewing’s firearms 

disability with the Gun Control Act, which does not contain any exemption to Section 922(g)(9) 

applicable to Ewing.  Therefore, Judge Peeler’s order is invalid under the Supremacy Clause, as 

“any state law that conflicts with federal law is ‘without effect.’”  (Citations omitted.)  United 

States v. Napier, 233 F.3d 394, 404 (6th Cir.2000) (rejecting, on Supremacy Clause grounds, 

argument that 18 U.S.C. 922(g)(8) violated defendant’s gun rights under Kentucky state 

constitution) (cited with approval in United States v. Khami, 362 Fed. Appx. 501, 507 (6th 

Cir.2010); see also Talik v. Fed. Marine Terminals, Inc., 117 Ohio St. 3d 496, 2008-Ohio-937, 
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885 N.E.2d 204, ¶ 37 (holding that Ohio’s standard for bringing an intentional tort claim against 

an employer “acts as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress in enacting the [Longshore and Harbor Workers’ Compensation Act]” and 

therefore is preempted by the federal statute). 

Judge Peeler’s attempt to create judicial law that directly conflicts with federal law is a 

textbook violation of the Supremacy Clause.  On this ground too, the Court of Appeals’ decision 

can and should be affirmed. 

III. PROPOSITION OF LAW III: COURT DETERMINATIONS ABOUT THE 
LIKELIHOOD OF RE-OFFENSE IN DOMESTIC VIOLENCE CASES SHOULD 
TAKE INTO ACCOUNT SOCIAL SCIENCE RESEARCH ON ABUSE 
PATTERNS. 

Beyond lacking any legal basis under federal or Ohio statutes, and beyond running afoul 

of the Supremacy Clause, Judge Peeler’s decision to relieve Ewing of the prohibition against his 

possession of firearms relies on dangerous, unsupported and unsupportable misconceptions about 

the risk of harm from abusers who possess firearms.  Contrary to Judge Peeler’s assumptions, 

research shows that firearm possession increases the severity and potential lethality of domestic 

abuse.  Neither the lack of a second offense during Ewing’s period of probation nor Ewing’s status 

as an ex-police officer suggests otherwise. 

A. Research Shows that Firearm Possession Increases the Severity and Potential 
Lethality of Domestic Abuse. 

The Gun Control Act’s prohibition on convicted domestic abusers possessing firearms, 

enacted in 1997 as a direct response to the high numbers of gun-related domestic violence 

homicides, is critical to protecting victims from further abuse and heightened risk of lethal 

violence.  As recognized by the U.S. Supreme Court, domestic violence is rarely a single incident, 

but is typified by an ongoing pattern of increasing abuse.  See United States v. Castleman, 572 

U.S. 157, 160, 134 S.Ct. 1405, 188 L.Ed.2d 426 (2014) (“Domestic violence often escalates in 
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severity over time, and the presence of a firearm increases the likelihood that it will escalate to 

homicide”) (citations omitted).  Studies show that domestic violence often is repeated, and very 

often escalates.  See e.g., Natalie Loder Clark, Crime Begins at Home: Let’s Stop Punishing 

Victims and Perpetuating Violence, 28 WM. & MARY L. REV. 263, 291 (1987).  When guns are 

present, that escalation frequently results in the victim’s death. 

 Domestic Violence Often Reflects the Abuser’s Desire to Exercise Power 
and Control Over the Victim, Which Can Be Exacerbated By the Abuser’s 
Possession of Guns.  

Leading researchers describe domestic battering as “a course of calculated, malevolent 

conduct, deployed almost exclusively by men to dominate individual women, by interweaving 

repeated physical abuse with three equally important tactics:  intimidation, isolation and control.” 

Evan Stark, COERCIVE CONTROL: HOW MEN ENTRAP WOMEN IN PERSONAL LIFE 5 (2007). 3  

See also Planned Parenthood of Southeastern Penn. v. Casey, 505 U.S. 833, 889–93, 112 S.Ct. 

2791, 120 L.Ed.2d 674 (1992) (“Wife-battering or abuse can take on many physical and 

psychological forms.  The nature and scope of the battering can cover a broad range of actions and 

be gruesome and torturous”).   

In most instances of domestic violence, the “batterer’s quest for control of the woman [lies] 

at the heart of the battering process.”  Martha R. Mahoney, Legal Images of Battered Women: 

Redefining the Issue of Separation, 90 MICH. L. REV. 1, 5 (1991).  Indeed, an increasing body of 

research suggests that coercive control—i.e., controlling behaviors that do not include physical or 

                                                 
3 See also Deborah Tuerkheimer, Recognizing and Remedying the Harm of Battering: A Call to 
Criminalize Domestic Violence, 94 NORTHWESTERN J. OF CRIMINAL LAW & CRIMINOLOGY 959, 
962–963 (2003–04) (“Outside the criminal law context, domestic violence is widely understood 
as an ongoing pattern of behavior defined by both physical and non-physical manifestations of 
power. This is a remarkably uncontroversial proposition.  For women whose lives it describes, the 
oft-described ‘power and control’ dynamic is ubiquitous”). 
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sexual abuse—may be a more accurate measure of conflict, distress and danger to victims than is 

the presence of physical abuse.  See Connie J. A. Beck & Chitra Raghavan, Intimate Partner Abuse 

Screening in Custody Mediation: The Importance of Assessing Coercive Control, 48 FAMILY 

COURT REV. 555, 556 (2010). 

Guns are frequently used in furtherance of this control-driven battering process.  In a survey 

of 417 women in 67 battered women’s shelters in California, for example, 65% of women who 

lived in homes with guns before seeking shelter reported that their abuser had used a gun to scare, 

threaten or harm them.  Susan B. Sorenson & Douglass J. Wiebe, Weapons in the Lives of Battered 

Women. 94 AM. J. OF PUB. HEALTH 1412 (2004).  Thus, the mere owning of or access to a weapon 

can be a component of the control and domination, further instilling the fear of imminent danger, 

in cases with a history of physical abuse—like this one—and even in cases without any history of 

physical abuse. 

 Guns Significantly Increase the Risk of Domestic Violence Homicides 

Here, there was physical abuse and recidivism.  During the hearing for Ewing’s request for 

relief from the firearm disability, Suwalski, through a statement presented by the State, recounted 

the details of the original abuse incident, stating that “in January 2017, [Ewing] grabbed her by the 

neck several times, leaving visible red marks around her neck, and pulled out large clumps of her 

hair.”  See April 29, 2019 Order.  It also is undisputed that Ewing violated the civil protection 

order against him just days after it was issued:  he was convicted of that violation and his conviction 

was affirmed. 

From the time of her original incident report forward, Suwalski has described her deep fear 

over Ewing’s ability to access his stockpile of guns, that she is “in fear of my safety,” and further 

stated that she remains “afraid of [Ewing], and that she suffers from nightmares and anxiety due 

to [Ewing’s] conduct”.  Appx. A-16; April 19, 2019 Order (describing Suwalski’s testimony about 
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her continuing fear).  Small wonder.  The record establishes that Ewing owned an arsenal of 13 

guns, including a Colt AR-15 assault rifle, Glock and Walther semi-automatic pistols, shotguns 

and other rifles, plus large capacity magazines, ammunition and ammo reloading equipment. 

Appx. A-19, A-26–A-27. 

Far from being unwarranted, Suwalski’s concerns about Ewing’s arsenal are devastatingly 

well-founded, based on ample research about the role of guns in domestic violence incidents and 

homicides.  Access to or prior use of a firearm by abusers to threaten or intimidate partners are the 

most robust risk factors associated with fatal outcomes in domestic violence incidents.  Andrew R. 

Klein, Practical Implications of Current Domestic Violence Research, Part II: Prosecution, U.S. 

DOJ REPORT 35 (2008).  Firearm availability is associated with a five times greater risk of homicide 

in the context of domestic violence.  April M. Zeoli, Rebecca Malinski, & Brandon Turchan, Risks 

and targeted interventions: firearms in intimate partner violence, 38 EPIDEMIOLOGY REV. 125–39 

(2016); see also Jacquelyn C. Campbell, et al., Risk Factors for Femicide in Abusive Relationships: 

Results from a Multisite Case Control Study, 93 AM. J. OF PUB. HEALTH 1089, 1089–1097 (2003).  

As one leading expert in domestic violence and criminal justice states, “[o]ne of the most crucial 

steps to prevent lethal violence is to disarm abusers and keep them disarmed * * * [pursuant to] 18 

U.S.C. Sec. 922(g)(9).”  Klein, supra, at 37.  See also Chelsea M. Spencer & Sandra M. Stith, Risk 

Factors for Male Perpetration and Female Victimization of Intimate Partner Homicide: A Meta-

Analysis, 21 TRAUMA, VIOLENCE, & ABUSE 527 (2008) (“The risk factor that increased the likelihood 

of IPH [intimate partner homicide] the highest was if the male perpetrator had direct access to 

guns.”). 

Separation and divorce do not solve the problem.  To the contrary, the risk that a domestic 

violence victim will be killed by her abuser increases after separation.  See Beck & Raghavan, 
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supra, at 556 (“Women’s risk of homicide (femicide) increased for women who separated from 

their abusers after living together, particularly when the abuser was highly controlling”) (citing 

Jacquelyn C. Campbell, et al., Risk Factors for Femicide in Abusive Relationships: Results From 

a Multisite Case Control Study, 93 AM. J. OF PUBLIC HEALTH 1089 (2003)).  That risk becomes 

even greater when an abuser uses coercive control, which is likely the case with Ewing, based on 

Suwalski’s description of his violence and her fear of him.  See Gavin de Becker, THE GIFT OF 

FEAR: SURVIVAL SIGNALS THAT PROTECT US FROM VIOLENCE 183 (1997) (cataloging, among 

other indicators of domestic violence homicide risk, acts of coercive control such as resolving 

conflict with intimidation, bullying and violence; breaking or striking things in anger, and a history 

of police encounters for behavioral offenses, such as threats, stalking, assault and battery). 

Ignoring all of this, Judge Peeler’s order improperly and dangerously belittled Suwalski’s 

“trepidations regarding [Ewing’s] ability to possess firearms.”  April 29, 2019 Order at 3.  

Studies have found that a domestic violence victim’s assessment of their own safety is often the 

most accurate.  See Arlene Weisz, Richard Tolman & Daniel Saunders, Assessing the Risk of 

Severe Domestic Violence: The Importance of Survivors’ Predictions, 15 J. INTERPERSONAL 

VIOLENCE 75, 76 (2000).  Suwalski expressed her fear, both at the hearing on Ewing’s application 

and in her petition for a civil protection order: “He also failed to disclose to the police that he was 

in possesion [sic] of 14 guns.  I am in fear of my safety.”  Appx. A-16.  In light of that testimony 

and the research establishing that a convicted abuser’s possession of firearms increases the 

abuser’s power to threaten, frighten, harm, or kill their victims, Judge Peeler’s order to relieve 

Ewing of the firearms disability placed Suwalski at an unacceptable risk of further harm or death.  
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B. Far From Justifying a Decision to Let Ewing Have Back His Arsenal of 
Weapons, the Record Here Compels the Opposite Conclusion. 

Even if Judge Peeler had had the legal authority to grant Ewing’s application for permission 

to own firearms (which, as noted above, he did not), he lacked a sufficient factual basis to grant 

Ewing’s application.  In issuing his order relieving Ewing of his firearms disability, Judge Peeler 

relied on several factors:  Ewing’s lack of a subsequent arrest; Ewing’s use of strangulation and 

assault rather than a gun in the episode leading to his criminal conviction; and Ewing’s former 

career as a police officer.  From these factors, Judge Peeler concluded that the risk of additional 

domestic violence was small and that therefore Ewing could be trusted with his arsenal of weapons.  

But none of these factors supports Judge Ewing’s conclusion.  Properly understood, they show the 

opposite. 

Lack of another arrest since Ewing’s two criminal convictions:  Judge Peeler said that, 

at the time of the April 2019 ruling, Ewing “ha[d] led a law-abiding life since the 2017 convictions” 

and had not seen the victim of his abuse since their divorce was finalized, approximately a year 

before.  Suwalski, 2020-Ohio-3233, ¶ 9.  Judge Peeler therefore concluded that there was “no 

evidence that [Ewing] is a risk to [his victim] or any other person.”  Id.  Judge Peeler’s assessment, 

based on this short history during much of which Ewing was under probation, is dangerously 

unfounded for several reasons. 

First, re-arrest is not a complete measure of recidivism, because so much ongoing abuse is 

either not reported or not subjected to arrest.  See Richard B. Felson, Jeffrey M. Ackerman, & 

Catherine Gallagher, Police Intervention and the Repeat of Domestic Assault, U.S. DOJ, NATL. 

INST. OF JUST. 31 (2005) (finding that only half of subsequent assaults were reported to police). 

Second, a comprehensive overview of empirical research on domestic violence and 

recidivism confirms that “a hard core of a third of abusers will re-abuse in the short run and more 
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will re-abuse in the longer run.”  Klein, supra, at 26.  For example, a Massachusetts study tracked 

male abusers arrested for intimate female victim abuse over a decade.  Id. at 27.  It found that 60% 

were re-arrested for a new domestic assault or had a protective order taken out against them, even 

though some went for three to four years between arrests.  Id.  Studies have also found abuse re-

arrest or protection order violation rates of almost 60% over five and ten years.  Id.  These studies 

indicate that more often than not, “the typical abuser who makes it to the prosecutor’s office has a 

high likelihood of continuing to abuse the same or different victim.”  Id.   

Here, at the time of Ewing’s application to have his firearm disability removed, less than 

two years had elapsed since his convictions.  During the first year of this period, Ewing was on 

probation and being monitored for good behavior.  Thus, the lack of a documented re-offense in 

that period offers no real support for a finding as to Ewing’s rehabilitation. 

Third, studies demonstrate that domestic violence survivors are at a much higher risk for 

harm after separating from an abusive spouse.  See Beck & Raghavan, supra, at 556.  

Research further shows that these women are also at significantly higher risk of being killed.  Id.  

Notably, a significant portion of those homicide victims were not physically assaulted before the 

fatal or near fatal incident.  In the case of Suwalski, she had not only suffered a physical assault, 

but one of attempted strangulation, its own risk factor for domestic violence homicide, as discussed 

below.  According to a leading expert on domestic violence lethality, prior domestic violence is 

the “number one risk factor for IPH [intimate partner homicide].”  See Jacquelyn C. Campell, 

Nancy Glass, Phyllis W. Sharps, Kathryn Laughon, Tina Bloom, Intimate partner homicide: 

Review and implications of research and policy, 8 TRAUMA, VIOLENCE, & ABUSE 246 (July 2007). 

Use of strangulation and assault rather than a gun:  Judge Peeler noted in his order that 

Ewing’s conviction was for strangling and assaulting Suwalski rather than using a gun against her.  
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But contrary to the inference Judge Peeler seems to draw, this does not eliminate or even 

significantly reduce the risk to her that Ewing could use his firearms to intimidate or kill her.  

Notably, among the factors predictive of repeat abuse and of lethality, a key factor is attempted 

choking and or strangulation.  See Nancy Glass, Jacquelyn Campbell, Anna Wolf, and Carolyn 

Block, Non-Fatal Strangulation Is an Important Risk Factor for the Homicide of Women, 35 J. 

EMERGING MEDICINE 329 (Oct. 2008).  Thus, Ewing’s use of strangulation and assault on this one 

occasion does nothing to establish that he is rehabilitated and no longer a risk or that he can safely 

be reunited with his arsenal of thirteen firearms.  The data indicate otherwise. 

Ewing’s former career as a police officer:  Judge Peeler’s order noted Ewing’s testimony 

that “he is a retired detective in the City of Dayton.”  April 19, 2019 Order at 1.  But that fact cuts 

the other way.  Domestic violence incidents are under-reported and arrest rates are lower for abuse 

perpetrated by police populations.  See Alex Roslin, The Secret Epidemic of Police Domestic 

Violence:  How It Affects Us All, FAMILY & INTIMATE PARTNER VIOLENCE QUARTERLY 320 

(Spring 2016); see also Leanor Boulin Johnson, Michael Todd, and Ganga Subramanian, Violence 

in Police Families: Work-Family Spillover, 20 J. OF FAMILY VIOLENCE 3 (Feb. 2005) (“Apart from 

the fact that most families will not ‘air dirty laundry,’ domestic violence by law enforcers escaped 

detection primarily because of the officers’ strong adherence to a code of secrecy, commitment to 

camaraderie, and resistance to external intrusion”).  Evidence suggests that “a staggering amount 

of domestic violence rages behind the walls of cops’ homes, while most police departments do 

little about it.”  Johnson, Todd & Subramanian, supra, at 3.  Indeed, the abuse rate for police is up 

to 15 times higher than among the public.   Id.  Moreover, officers who are divorced or separated 

have even higher rates of violence at home—up to 66%.  Id.  Hence, Ewing’s status as a retired 

police officer, convicted for domestic partner abuse, suggests that he may be more—not less—
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likely to re-offend against Suwalski or others in the future.  See generally Alex Roslin, POLICE 

WIFE—THE SECRET EPIDEMIC OF POLICE DOMESTIC VIOLENCE (2d ed. 2017); Leigh S. Goodmark, 

Hands Up at Home: Militarized Masculinity and Police Officers Who Commit Intimate Partner 

Abuse, 2015 BYU L. REV. 1183 (2016). 

In short, Judge Peeler’s finding that “the record reveals no evidence that [Ewing] is a risk 

to [his victim] or any other person,”  April 29, 2019 Order at 3, and therefore should be granted 

relief to access his arsenal of firearms is belied by the abundant evidence and data that place Ewing 

squarely within multiple risk groups for repeated and dangerous reoffending. 

CONCLUSION 

For all of the reasons described in this brief, Amici respectfully request that the court affirm 

the decision of the Warren County Court of Appeals holding that a state Court of Common Pleas 

does not does not have the judicial power to relieve an individual of a federal firearms disability 

imposed under 18 U.S.C. 922(g)(9). 
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